Clam Management Ordinance of the Town of Bremen

I.
Title:   
This ordinance shall be known as and may be cited as the Clam Management Ordinance of the Town of Bremen, Maine.

II.
Authority:

This ordinance is enacted pursuant to 12 MRSA § 6671.  

III.
Findings:

A.
Clam flats and their related estuarine systems play a vital and integral part of the Town's marine ecosystems.  These bio-systems are subject to depletion by over-harvesting of the clams or despoliation by pollution.
B.
Clam harvesting is an important economic benefit to the Town.  It is integral to the Town's historic character and culture.
C.
A municipal clam conservation ordinance benefits the Town's shorefront properties by promoting orderly clam harvesting and helping to mitigate despoliation of the Town's estuarine systems. 

IV.
Purpose:


The purpose of this ordinance is to establish a municipal Clam Management Program to protect the Town's clam resources and optimize the prudent, sustainable clam harvest. This management program includes:

A.
Establishing a Clam Resource Management Committee and identifying its responsibilities;

B.
Authorizing a municipal clam license program;

C.
Designating optional Conservation Work activities;

D.
Limiting the minimum size of clams that may be harvested;

E.
Employing a Town Warden(s) to enforce this Ordinance;

F.
Establishing an appeal procedure for grievances.

V.
Clam Conservation Committee Established:
A Clam Resource Management Committee shall administer this ordinance.  The Committee shall consist of five (5) members appointed by the Board for staggered terms of three years.  The Board may remove members of the Committee at any time, for cause, with prior notice and an opportunity to be heard.

VI.
Powers and Duties of Clam Resource Management Committee:
The Committee shall:

A.
Meet regularly and keep accurate minutes of its meetings; 

B.
Annually appoint a Chairperson and a Recorder to take the minutes;

C.
Prepare and submit all Annual Reports and other documents necessary to keep this Ordinance in good standing with the DMR;

D.
Develop and implement an annual Clam Resource Management Program;

E.
Plan and schedule optional conservation work and meetings;

F.
Supervise, verify, certify and maintain accurate records of the Conservation Work performed and the hours worked; 

G.
Provide copies of all records to the Town Clerk for the public record;

H.
Adopt and implement, annually or as required, methods to optimize the long-term, sustainable yield of the clam harvest.  Such methods may include but are not limited to:

1.
Limiting the number of municipal clam-diggers licensed;

2.
Restricting the areas where clam-digging is permitted;

3.
Restricting the times that harvesting may occur;

4.
Limiting a licensee's daily harvest of clams; 

5.
Establishing the minimum size of clam that can be harvested;

6.
Conservation activities; 
7.
Designating harvest areas for commercial or recreational harvest;

I.
Recommend to the Board, with the advice of the DMR's area biologists, opening or closing of specific clam flats for resource management or to protect the public's health and welfare;

J.
Propose, annually, license fees for each class of license;

K.
Submit annual budgets to the Budget Committee;

L.
Recommend, as necessary, revisions or amendments of this Ordinance;

M.
Review all saltwater-shoreland construction permits for possible impacts to the Town’s estuaries.  Whenever legitimate concerns exist, written recommendations for permitting conditions shall be submitted to the Planning Board 

VII.
     Town Licenses:
The Town shall license clam harvesters annually for commercial or recreational harvest.  No person shall harvest clams from the Town’s clam flats without a current Bremen Clam Harvest License.  Bremen Commercial and Non-Resident Commercial Clam Harvest Licenses shall be rationed as required by 12 MRSA § 6671.3-A.E.

A.
Commercial clam licensees may harvest clams subject to: §VI.[H] [I];

B.
Recreational clam licensees may harvest two (2) pecks of clams per week subject to: §VI.[H],[I].  Holders of Maine State Commercial Shellfish Licenses will not be issued a Bremen Recreational Clam Harvest License.

VIII.
Town License Classes:  


The Town shall issue licenses as classed below, subject to MRSA 6671. § 3-A.  
A.
Resident Commercial Clam Harvest License:  A Resident Commercial Clam Harvest License may be issued to a resident of Bremen.
B. 
Non-resident Commercial Clam Harvest License:  A Non-resident Commercial Clam Harvest License may be issued to any person not residing or domiciled in Bremen. 

C.
Student Commercial Clam Harvest License: A Student Commercial Clam License may be issued to any person residing in Bremen who has attained her/his twelfth [12th] birthday but has not yet attained her/his eighteenth [18th] birthday as of June 1 of the year of application. 

D.
Non-resident Student Commercial Clam Harvest License: A Non-resident Student Commercial Clam License may be issued to any non-resident who has attained her/his twelfth [12th] birthday but has not yet attained her/his eighteenth [18th] birthday as of June 1 of the year of application. 

E.
Recreational Clam Harvest License: A Recreational Clam Harvest License may be issued to a Bremen resident or property owner.  

F.
Non-Resident Recreational Clam Harvest License: A Non-Resident Recreational Clam Harvest License may be issued to a non-resident.  

G.
Senior Commercial Clam Harvest License:  Any licensee aged sixty-five (65) years or older, who has seniority, may request a Senior Commercial Clam Harvest License. The Committee shall authorize Senior status by May 1st for the upcoming harvest year.  The change to Senior License status is permanent. The Senior Commercial Clam Harvest License shall cost fifty percent (50%) of the License Fee of the licensee's Commercial Clam Harvest License. A Senior Licensee may harvest clams on odd days of the month. The Committee may make another license available when a licensee acquires senior status.

IX.
License Sales Approval from the DMR:


Each year, on or before May 1st the Committee shall apply to the DMR for approval to sell, for each license class, a specific number of Clam Harvest Licenses for the next harvest year.  The Committee shall propose fees for each license class. All License Fees shall be used for conservation and enforcement activities. The sum of all Commercial License Fees shall be sufficient to fund the activities included and budgeted for in the Annual Clam Resource Management Program.
A.
A Non-Resident Bremen Commercial License Fee shall cost the maximum allowed under MRSA 6671. § 3-A. B. (1) & (2);


B.
Recreational License Fees shall be a fixed dollar amount.

X.
Reservation of a Commercial Clam Harvest License by Seniority:  

A licensee, with seniority, is grandfathered and may reserve a license and maintain her/his seniority for the upcoming license year by:
A.
Pre-paying the License Fee by April 30th. 
B.
A student licensee over the age of 16 must pre-pay her/his license fee to maintain her/his seniority.

C.
Licenses awarded by lottery are not grandfathered. The fee for a lottery license is the fee associated with the license's class.  If the fee is not paid within ten (10) working days, the license will be sold again by lottery.
XI.
License Seniority Defined:


Any licensee who has held a commercial license for the previous five (5) consecutive, years has license seniority and is grandfathered.  Any student licensee who has held a commercial license for more than two (2) consecutive years has license seniority and is grandfathered.  Any licensee, who has seniority, shall be issued a license provided that she/he has reserved a commercial license as per §X.[A] or [B].
A.
Any new licensee may apply to the Committee for seniority on a form provided by the Committee. The applicant must propose a Conservation Project that meets the Committee's approval and that involves no less than forty (40) hours of Conservation Work. The Committee may approve the seniority application based on the status of the clam resources and other factors it deems relevant. The Committee shall make a written finding of its decision.  If approved, the applicant must:  
1.
Attend four (4) hours of Committee Meetings;


2.
Agree to perform the Conservation Work delineated in her/his Conservation Project proposal; 
3.
Pay the requisite license fee; 

4. 
Have her/his Conservation Project certified as complete by the Warden or a Committee member;

5.
And, harvest clams for one (1) year without a municipal or DMR written warning or violation.
The Committee may vote the applicant seniority after she/he successfully completes the terms of her/his application per § XI.[A](1-5) above.
B.
Any person who serves on the Clam Conservation Committee for five (5) consecutive years, and completes the actions described in §XI.(1-5) shall acquire license seniority.
XII.
License Notification:


Each year on or before May 15th: 

A.
The Committee shall:

1. 
Notify the Town Clerk, in writing, of the number of Clam Harvest Licenses, for each class of license, to be sold for the next year;

2.
Review the Town Clerk's list of licensees, with seniority, who have reserved a license per § X.[A] or [B].
B.
After the Committee approves the list of licensees with reservation the Town Clerk shall:

1.
Notify, by first class mail, each commercial licensee on the reservation list that a license is reserved in her/his name.
2.

Cause to be published in the Lincoln County News, for not less than ten (10) days prior to June 1, a notice of the number of Clam Harvest Licenses to be sold for the next license year;

3.

Cause such notice to be posted in the Town Offices until the period of issuance concludes.
XIII.
License Sales:

Beginning on June 1st the Town Clerk shall sell Clam Harvest Licenses for the upcoming harvest year.

A. 
Reserved commercial licenses shall be available after June 1st.
B.
Should the number of commercial licenses available exceed the number of licenses reserved by seniority then the excess licenses will be sold by lottery. Licenses acquired by lottery are not grandfathered until the new licensee receives seniority per § XI [A](1-5);

C.
The Board shall determine the license lottery method;

D.
The Town Clerk and the Town Warden will jointly administer the license lottery. 
E.
Clam Harvest Licenses returned voluntarily to the Town or revoked under this ordinance will not be resold during the license year;
F.
Any licenses sold by lottery outside of the period of issuance, ninety (90) days, are not subject to seniority or grandfathering.

XIV.
Definition and Determination Resident: 

A resident of Bremen is a person who is currently domiciled in the Town and who has resided and been registered to vote in the Town for more than one hundred eighty days during the past year.  In the event the resident is a student applicant, her/his parents or guardians shall meet the conditions for residency. The Town Clerk and the Town Warden are jointly responsible for validating a claim of Bremen residency and shall make a written determination of their finding.
XIV.
Conservation Work Defined:


Conservation Work is any effort to manage or increase the prudent sustainable clam harvest from the Town's clam flats. Conservation Work includes, but is not limited to: 

A.
Serving on the Clam Conservation Committee;

B.
Mapping of the Town's clam flats;

C.
Surveying the Town's clam flats; 

D.
Growing seed clams;

E.
Seeding the Town's clam flats; 

F.
Transplanting seed on the Town's clam flats; 

G.
Performing spat entrainment efforts such as roughing, brushing, and strategic placement of water cascades;

H.
Clam predator identification and mitigation;

I.
Assisting with water testing and identifying possible sources of clam flat pollution;

J.
Pollution mitigation efforts; and

K.
Performing experimental studies, in conjunction with the DMR, to identify methods to increase the clam flats' prudent sustainable yield. 

Conservation Work is optional and may be scheduled and performed at the Committee's and the Board's discretion.  Conservation Work may be planned in the Annual Clam Management Program.  For Conservation Work, the Committee may nominate persons to the Board for employment by the Town to perform the work.  Any person may volunteer to perform Conservation Work.  All Conservation Employees and Volunteers will be supervised by Committee members and/or the Warden.
XV.
Appointment of Town Warden:


The Board shall appoint one(1) or several Town Wardens, as provided by 12 MRSA  § 6671. 8.   A Town Warden shall take the DMR's training and become certified as a Warden by the DMR within one (1) year of her/his appointment. A Town Warden shall report to and be supervised by the Board. If the Warden is a law enforcement agent under contract with the Town, she/he will be supervised by the contracting agency. The Board shall adopt a job description for a Town Warden. The Board may remove a Town Warden, at any time, for cause, upon prior notice and an opportunity to be heard.

A.
Unless the Town Warden is a certified law enforcement agent under contract with the Town, the Town Warden is prohibited from carrying firearms in the exercise of her/his duties.  Carrying firearms, by a regular citizen, in the exercise of a Town Warden's duties are grounds for immediate dismissal from the position of Town Warden.

B.
A Town Warden is an ex-officio member of the Clam Conservation Committee.

XVI.
Minimum size:
Possessing clams in the Town or harvesting clams from the Town’s clam flats that are less than two inches (2") in the longest diameter, except as provided by subsection [3] of this section shall be unlawful.

A. 
Definitions:
1.
Lot:  "Lot" means the total number of clams in any discrete or separate bulk pile.  Where clams are in a box, barrel or other container, the contents of each box, barrel or other container constitutes a separate lot.

2.
Possess:  "Possess" means to harvest, take, ship, transport, hold, buy or sell, retail or wholesale, clam shellstock.

B.
Tolerance:  Any person may possess clams that are less than two inches (2") if such clams comprise less than ten percent (10%) of the lot.  The tolerance shall be determined by numerical count of not less than one peck nor more than four pecks taken at random from various parts of the lots, or by a count of the entire lot if it contains less than one peck.

C.
Seed Clams: A person may possess seed clams when engaged in seeding for conservation. Upon request, the requisite DMR authorization to possess seed clams shall be presented.

D.
Penalty:  A person who violates a provision of this section shall be punished as provided by 12 MRSA § 6671(9).

XVII.
Violations:
A person who violates this ordinance shall be punished as provided by 12 MRSA § 6671(10) and §XVIII., below, without limitation. Violations include the following:

A.
Submitting false information to obtain a license automatically voids and revokes a Bremen Clam Harvest License;  
B.
Harvesting clams from any of the Town’s clam flats without a current municipal license;

C.
Harvesting clams in areas closed to harvesting;

D.
Harvesting clams by disallowed harvesting methods;
E.
Possessing undersized clams pursuant to § XVI. above;

F.
Digging with and/or providing transportation to unlicensed harvester;

G.
Possessing, claiming and/or selling another person's clam harvest.

All fines collected under 12 MRSA § 6671.1-A. shall be used for conservation and enforcement activities and equipment.
XVIII.
Revocation and Suspension: 


The Town Warden may recommend, for cause and with prior notice to be heard, that the Board suspend or revoke a licensee's Town license.  The Board may suspend or revoke a license if the Town Warden substantiates that the licensee has violated this Ordinance after any prior written given within the previous 12 month period.  Whenever the Town Warden requests a hearing to suspend or revoke a Clam Harvest License, the licensee shall receive notice by first class mail and by certified mail, return receipt requested.  The notice shall state the Town Warden's grounds for requesting suspension/revocation, and the date, time and place for the hearing. The hearing shall be held not earlier than seven (7) days after such mailing nor later than twenty (20) days after such mailing.  During the hearing, the licensee may present evidence, challenge adverse evidence, and may cross-examine adverse witnesses.  The Board shall write findings for any enforcement hearing and provide these findings to the Town Clerk. The Town Clerk shall mail the findings and notice of the Board's decision respecting Suspension or Revocation by first class mail and by certified mail, return receipt requested. The period of suspension or revocation shall take effect on the third day after posting the certified mailing.  If the Board suspends a licensee’s Town license, the initial period of suspension shall be thirty (30) days and the second period of suspension sixty (60) days. The Board may revoke a Clam Harvest License after a second suspension.  Revocation forfeits all claims to seniority.  

XIX.
Grievances, and Appeals:



An aggrieved individual can appeal a decision by the Committee, or Town Warden to the Board.  To appeal, the appellant must file, with the Town Clerk, a written request stating the grievance and grounds for appeal within fifteen (15) days after the date of the alleged grievance.  The Board shall hear the appeal within twenty (20) days of the individual's request for appeal. 
XX.
Hardship:
On or before April 15th, a licensee, with seniority, can request the Board to waive payment of her/his License Fee for reasons of poverty, illness, or a medical condition of a dependent. The licensee shall provide financial and/or medical documentation supporting her/his request.  Information provided as part of a hardship request is confidential. If the reasons given are sufficient to prevent the licensee from paying her/his License Fee, the Board may waive the fee in whole or in part.

XXI.
Effective date and sunset provision:


This ordinance shall become effective upon adoption by the Town.  This ordinance shall remain in effect until it is modified or rescinded by a vote of the Town. A certified copy of this ordinance and all adopted amendments to this ordinance shall be filed with the Department within 20 days of adoption.

XXII.
Separability:


If any section, subsection, sentence, or part of this ordinance is for any reason held to be invalid or unconstitutional, such section, subsection or sentence shall be deemed separable; such decision shall not affect the validity of the remaining portions of this ordinance, which shall remain in full force and effect and shall not be deemed rescinded or terminated thereby.

XXII.
Definitions:
Board:
“Board” means the Board of Selectmen of the Town of Bremen, Maine;
Clams:
"Clams" means softshell clams, Mya arenaria;
Clam Harvest License:
“Clam Harvest License” means a Clam Harvest License issued pursuant to Section XIII. of this ordinance;

Commissioner:
“Commissioner” means the Commissioner of the Maine State Department of Marine Resources;

Committee:
"Committee" means the Clam Conservation Committee;

Dependent:
"Dependent" means any person unable to pursue a normal course of life because of illness, injury or other disability who needs a licensees support to survive;

DMR:
"DMR" means the Maine State Department of Marine Resources;
Domicile:   "Domicile" means the place where a person’s true, fixed and permanent home is located.  It is the home where the person prepares her/his meals, sleeps and where the person will be sought if subpoenaed;
Domiciled: "Domiciled" means to live within one's domicile by returning to that domicile at least one hundred and eighty-three (183) days per year;  
Harvest:
“Harvest” means to take, gather, remove, hold, pick, transport, or in any other or similar way or by any other or similar means harvest clams at, on or in the clam flats of the Town of Bremen, Maine, whether or not for the purpose of sale. “Harvest” also means to be in, on or about any clam flat of the Town while in possession of the tools or implements ordinarily or traditionally associated with the harvesting of clams;

Licensee:
“Licensee” means a holder of any Clam Harvest License issued under the terms of this ordinance;

Permanent Place of Abode:
"Permanent Place of Abode" means a house, apartment, dwelling place, or other residence that an individual maintains as her/his household, whether or not she/he owns it. A place of abode is not deemed permanent if it is maintained only during a temporary stay in Bremen for the accomplishment of a particular purpose;
MRSA:
MRSA means Maine Revised Statutes Annotated;

Nonresident:

"Nonresident" means a person who is not a resident;

Prudent sustainable yield:
“Prudent sustainable yield” or “prudent sustainable annual yield” means the amount or volume of clams that can be harvested on an ongoing basis such that the renewal of the clam resource exceeds or equals the harvested amount;

Resident:
"Resident" means a person who is a legal resident of Bremen.

Shall; will; may:
“Shall” and “will” are mandatory; “may” is permissive.

Statutory Resident:
"Statutory Resident" means a person who is a Bremen resident who spends more than one hundred eighty three (183 ) days in Bremen during the license year and maintains a permanent place of abode in Bremen for the entire license year;

Town:
"Town" means the Town of Bremen, Maine;

Town Clerk:
“Town Clerk” means the Town Clerk of the Town of Bremen, Maine;

Town Warden:
“Town Warden” means a Town Warden appointed under Section XV. of this ordinance;

§:

"§"  means Section.
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